ZONING BOARD OF
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September 28, 2021



CASE NO.
2021-090
COMMERCIAL

ACCESS/
FRONTAGE
VARIANCE

Charlotte Chin Christian Church (represented by
David W. Murray, The Odom Firm, PLLC) for property
located at 7115 The Plaza, tax parcel 097-03 1-04.

Requesting a variance from the requirement that a medium
sized religious institution be located on a lot with frontage
on a minor or major thoroughfare.
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Requested Variance

A Variance from the Requirement that a Medium Religious Institution be Located on a Lot with
Frontage on a Minor or Major Thoroughfare.

(To Permit the Construction of a Fellowship Hall on Church Lot with Frontage on a Local Street
—St. Johns Church Road)
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Staff supports the requested variance
The hardship was not caused by the applicant.

The applicant purchased the property in July 2016 after the previous owners sold the portion of the
site with frontage along The Plaza to QT.

The hardship results from conditions peculiar to the property.

The existing church and cemetery on the parcel are oriented towards and have primary vehicular
easement access from The Plaza.

The requested variance is consistent with the spirit and intent of the Zoning Ordinance.

The site has been in use as a religious institution since the 1970’s and the variance request will allow
the use to continue.

There are no safety concerns with the granting of the variance and construction of the fellowship hall
because The Plaza easement will remain as the primary vehicular access.
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APPLICANT’S PRESENTATION

Variance 2021-090




/BA Hearing: 21-090

Applicant: Charlotte Chin Christian Church
Presented by: David Murray
Address: 7115 The Plaza, Charlotte, NC




Variance Request

* Applicant is seeking a variance in order to build a “medium religious
institution” on a lot without frontage on a minor or major
thoroughfare.

* VVariance from Ordinance Section 12.506(6)(c)
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QT Rezoning — Access Easement
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Variance Standards

(1) When unnecessary hardships would result from carrying out the strict letter of the Zoning Ordinance, the
Board of Adjustment shall vary any of the provisions of the Zoning Ordinance upon a showing of all of the
following:

(a) Unnecessary hardship would result from the strict application of the ordinance. It shall not be
necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the

property.

(b) The hardship results from conditions that are peculiar to the property, such as location, size, or
topography. Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for
granting a variance.

(c) The hardship did not result from actions taken by the applicant or the property owner. The act
of purchasing property with knowledge that circumstances exist that may justify the granting of a
variance shall not be regarded as a self-created hardship.

(d) The requested variance is consistent with the spirit, purpose, and intent of the Zoning Ordinance,
such that public safety is secured, and substantial justice is achieved.



a. Unnecessary Hardship

* The hardship results from the property being already developed with
a church building with a substantial amount of open land for church
use/development but lacks the necessary frontage on a minor/major
thoroughfare, although it has legally deeded primary access to such
thoroughfare.

* This lack of frontage on The Plaza prevents the congregation from
constructing the fellowship hall which exceeds the size of the existing
sanctuary which can no longer fully support the increased size of the
congregation.



b. Hardship runs with the land

* The hardship results from the unique shape of the parcel and its lack
of direct frontage to The Plaza.

* The parcel is oriented toward The Plaza and has direct, primary, legal
access to The Plaza.
* The parcel formerly abutted The Plaza but the previous

owners/trustees of the church property sold the abutting parcel to a
separate owner who developed a QuikTrip (QT) gas station on the

property.
* In the rezoning for the QT, a dedicated ingress/egress easement for
the church from The Plaza is shown.



c. No self-created hardship

* The current owners did not cause the hardship.

* The ownership history is a bit complicated but in simplest terms the current
parcels were created as follows:
(1) The Hilton family owned the parcel where the former Plaza Road Baptist
Church existed, which is now owned by the Applicants;
(2) The Hilton family, who were also trustees of the Baptist church, transferred
the ownership of the church parcel to the Baptist church in the 1970s;
(3) The existing church building was built in 1999 to replace an older/smaller
sanctuary building;
(4) The Hilton family retained ownership of the parcel fronting The Plaza which
had been used by the Baptist church and sold it to QT in April 2016; and
(5) The trustees of the Baptist church sold to the current owners Chin Christian
church in July 2016.



d1. Conformity with the neighborhood

* The use of the property is consistent with the existing church use
which has existed since at least the 1970s.

e Because of the rezoning of the QT property, no structures can be
constructed on the parcel between the church parcel and The Plaza.

* Visibly, it appears that the parcel fronting the Plaza is the church
property and since it operates as the location of the church driveway,
it effectively serves the church and meets the spirit and intent of
12.506(6)(c) which would allow construction of the new medium size
religious institution fellowship hall.

* The spirit of the ordinance is already met with the access easement.



d2. Secures Public Safety and Substantial Justice

* If the variance is denied, the public will not benefit in any way.

* There are no adverse effects to the general public from the owners
seeking to improve the church property.

* The variance will not change anything about the location of the
existing sanctuary or the access to the church property.

* Granting a variance in favor of the property owners does substantial
justice and allows continued development, which is the intended
purpose of the zoning ordinance.



Questions/Comments?

* Thank you for your time and consideration.

* As the four elements of the statutory variance standards have been
met, we respectfully request that you grant our variance request.



CASE NO.
2021-094
TRANSITIONAL

SETBACK
VARIANCE

Durban Development (represented by Jake Potter),
for property located at 3700 Wilkinson Boulevard,

tax parcel 061-028-27.

Requesting a variance to allow for maneuvering of
vehicles within the proposed right-of-way and
transitional setback along Wilkinson Boulevard.
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REQUEST

Zoning Requirement
Maneuvering of vehicles is not

permitted within the transitional
setback or proposed right-of-way

Requested Variance
Allow maneuvering of vehicles within

the proposed right-of-way and
transitional setback along Wilkinson
Boulevard




Staff supports the requested variance.

The hardship was not a result of actions taken by the applicants.

Site developed in 1955 & current parking and maneuvering encroaches into the ‘proposed right-of-way’ and
‘transitional setback’.

The proposed request meets the spirit and intent of the Zoning Ordinance

Granting the variance would bring the parking lot further into compliance by eliminating the existing
encroachment of parking spaces in the ‘proposed right-of-way’ and ‘transitional setback’.

The Charlotte Department of Transportation and the North Carolina Department of Transportation do not
object to the variance.

CATS -future LYNX Silver Line is not located in this section of Wilkinson Boulevard.

Granting the variance will not adversely affect adjacent or contiguous properties or alter the essential character
of the area.

Many properties along Wilkinson Boulevard have parking areas that encroach into the ‘required setback’ and
‘transitional setback’.

The variance will not impact public safety.

The applicants proposed driveway and isles for maneuvering within the parking area will be better defined for
safety.

Due to the existing nonconforming parking and maneuvering area on the property, and application of the
‘proposed right-of-way’ and ‘transitional setback’ along Wilkinson Boulevard, a hardship exists that would make
redevelopment of the site difficult without the requested encroachment.
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CASE NO.
2021-089
RESIDENTIAL

SETBACK
VARIANCE

JAS-AM, Inc. (represented by David W. Murray, The
Odom Firm, PLLC) for property located at 3235
Willow Oak Road, tax parcel 151-113-36.

Requesting a |5 foot variance from the 30 foot setback

for the construction of a duplex unit facing Willow Oak
Road.
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Mecklenburg County

Land Use and Environmental Services

2145 Suttle Avenue
Charlotte, NC 28208

(980) 314 - CODE (2633)

Permit: B3995140
Issue Date: 06/25/2021
Issued By: Gomez, Lorena

June 2021
Building Permit

One/Two Family

Property Details:

Building Permit

Address: 3235 WILLOW QAK RD Tax Jurisdiction: CHARLOTTE
Subdivision: Parcel Id: 15111338
Owner: Jas-Am, Inc. Owner Phone No: 7045078795

Owner Address:

5113 Piper Station Dr Suite 201Charlotte, NC 28277

Block:

Lot:
Minimum Setbacks (ft.)

Corner Lot: Y
40.0

Land Area:
Front: 30.0

Irregular Lot: N
Right Side: 15.  Left Side:
0

Through Lot:

Rear: 5.0

N

Project Details:

Project Number: NRO734175

Project Name:
USDC Code:

Occupancy: R3

SIS S S SSSSSSSSSS—S—S——

Res Master Plan #:

Willow Oak Duplex New. Two Family Dwelling (Duplex).
103 - Two Family / Duplex
* RESIDENTIAL - SINGLE FAMILY
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BUI|d|ng Permlt PIOt Plan CHARLOTTE.
PLOT PLAN FOR PERMIT APPLICATION Permit #:
ONE/TWO FAMILY, MODULAR, MOBILE HOME OR ZONING USE
3235 Willow Oak Rd
Street #: (N,S,E,W) Street Name (AV, RD, etc.)  Suite #/Units
Tax Parcel #: 15111336 Job #:
INSTRUCTIONS: (
In the space provided, draw plot - 'é 2 o \ L %% -—7
plan as neatly and accurately as s e [ 1 o G - Y |
possible, from survey if 1 L 307” 899’ 1 A - S=o ‘}_ P
available. Separate application > i FUTuRE —
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building. !
1. Draw street(s) and - lé'-o"
right-of-way(s) = ’\\ !
2. Draw property lines with 2 § I~ — ~ I
dimensions. %3 Q° *Proposed i
3. Draw proposed and o — Residence For 1411 @
existing buildings g ] ] : I‘:'fﬁ’w 0 &
showing any attached = g \ ‘ T
porch(es), deck(s), H C3 V =
chimney(s), carport(s)
or garage(s), etc... "
4. Show distances of U
buildings from property i s - —
lines or other ' 6 O / -;7
structures.
5. Show all major utility TOWNES RD

O PLIRLIC BAW [ MR {SRO/TTRY




L]
m JU I)’ 2021 CITY OF CHARLOTTE
. . . HOUSING & NEIGHBORHOOD SERVICES
— Notice of Violation Code Enforcement
CHARLOTTE.
July 28, 2021
JAS-AM INC

5113 PIPER STATION DR UNIT 201
CHARLOTTE, NC 28277

ZONING NOTICE OF VIOLATION
Case Number: 20210040511 Document #332100

Property Address: 3235 WILLOW OAK RD CHARLOTTE NC 28209
Tax Parcel No.: 15111336
Zoning Classification: R-4

Violation Summary:

INCORRECT YARDS SHOWING ON PLANS OWNER NEEDS TO RESUBMIT PLANS TO PLANNING
DEPARTMENT SHOWING CORRECTIONS BEFORE CONSTRUCTION BEGINS. A STOP WORK ORDER
HAS BEEN ISSUED FOR THIS PROPERTY. CORRECT WITHIN 30 DAYS OF THE DATE OF THIS LETTER
TO AVOID ESCALATING MONATERY CITATIONS.

Zoning Ordinance:

Setback: 30 feet

Single Family Detached Street Side Yard: |5 Ft
Duplex Street Side Yard: 30 Ft

Duplex Supplemental Regulations:

a) The dwelling will be located on a corner lot;

b) If more than one entrance, the entrances to each unit
in the structure will face different streets; and

c) The minimum setback requirement must be applied to
each of the two different streets.

Street Side Yard for Single

Family Detached Homes

FIGURE 12.102(b)

street

A Sethack

B Side yard for corner lot shall be

at least 50 percent of Setback A
But not less than 10 feet from the right-of-way
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Zoning Ordinance:
Duplex Street Side Yard: 30 Ft

Variance Request:

|5 Ft variance from the 30 Ft setback for construction of a duplex unit facing Willow Oak Road
(for a I5 Ft Setback along Townes Road for the Willow Oak Road facing unit)

Permitted Site Plan with |5’ Street Side Yard Along Townes Road
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The highlighted wall belongs to the unit facing Willow
Oak.
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GOVERNMENT

Staff supports the requested variance.

EXHIBIT
2021-089

The hardship is not a result of actions taken by the applicant. #8

+ City staff provided incorrect information in the application regarding setback for duplex CONSIDERATIONS

structures.

*  The applicant was unaware of the 30 foot setback requirement along Townes until they received
the Notice of Violation.

* The applicant had already begun construction and expended substantial resources on the
subject dwelling unit within the duplex facing Willow Oak Road when the notice was issued.

* The applicant has agreed to construct the second dwelling unit within the duplex facing Townes
Road in compliance with the 30 foot setback as a compromise since site work for that unit was
not as extensive.

In granting the variance public safety is secured and substantial justice is achieved.
The hardship is unique to the property.

* The lot is a corner lot and the applicant states it is one of the only lots on Willow Oak of
sufficient size to support a duplex.

*  The hardship is unique to subject property since the property located directly across Townes
Road is undevelopable due to its lot width being only approximately 20’. Therefore, the
property which would be most impacted by the variance request will not be developed.

The requested variance is in harmony with the intent of the Zoning Ordinance which permits
duplexes on corner lots in the R-4 zoning district.

The proposed placement of the duplex on the subject property will meet the spirit and intent of
the Zoning Ordinance by having the dwelling unit facing Townes Road step back to the required 30’
setback dimension to align with the required setbacks of the single family homes further east along
the street.
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APPLICANT’S PRESENTATION

Variance 2021-089




/BA Hearing: 21-089

Applicant: JAS-AM, Inc.
Presented by: David Murray
Address: 3235 Willow Oak Road, Charlotte, NC




Variance Request

* Applicant is seeking a variance so that construction can continue for a
duplex unit facing Willow Oak Road. Construction began under a
properly issued permit after conversations with the City confirming a
15’ setback on Townes Road. The duplex setback on Townes Road is

actually 30" under R-4 zoning and the City mistakenly issued the
permit.

* Since site work, a retaining wall and grading for footings had only
been undertaken for the front unit, the applicant is requesting the
reduction in the 15" setback only on the front unit.

* The applicants relied in good faith upon the permits in starting
construction to a 15’ setback along Townes Road.



Timeline

* Prior to closing and during due diliegence, the Owner inquired with the
planning department about how they would apply the setback along Townes
Road for a duplex.

* Informed 15’ but cannot recall from who — phone conversation with LUESA
office during COVID shutdown

* Submitted permit applications for duplex on 6/12/21

e Permits were issued on 6/25/21

* Needed a permit for the Townes Road unit’s detached garage. Went to LUESA
on 7/26 to get garage permit. Lovely Bell saw the application and indicated an
issue with the duplex permits at that time.

* Received a call on 7/26 from Sonja Sanders in zoning advising that owner had
been told the wrong setback and had been issued incorrect permits for a 15’
setback along Townes Road for a duplex, and that construction must cease.

* At time of the call on 7/26, all site prep work, including substantial grading, for
the front unit footers had been completed.



Costs in reliance upon 15’ setback

* Architectural design: $50,000
 Retaining wall construction: $33,000
* Grading/demolition: $40,000

e Total: $123,000



Existing

Area of variance
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Topography Ex. 2

* Site falls from a prOX|mater 630’ to 620’ and reqwred substantlal grading
in order to level site to grade of Townes Road for house.



Proposed Plat for Permits Ex. 3
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e
CITY OF CHARLOTTE PLOT PLAN FOR PERMIT APPLICATION Permit #:
ZONING SUPPLEMENT FOR RESIDENTIAL PERMIT APPLICATION ONE/TWO FAMILY, MODULAR, MOBILE HOME OR ZONING USE
(Hease P 3235 Willow Oak Rd e
Submittal Number: | Project Number: Street #: (N,S,E\W) Street Name (AV, RD, etc.})  Suite #/Units
APPLICANT INFORMATION T Parcal 1 15111336 Job #:
Owner's nams: Applicant/ Contractor's Name:
},:::i.ela.—.Aml“,J I‘::rm:.lT — Jas-Am, Inc. INSTRUCTIONS: ,
plhican Onira s ress:
5113 Piper Station Dr Suite 201 Charlotte NC 28277 In the space provided, draw plot - [ 20\ 33 =
Project Street address: Tax Parcel #: Zoning: plan as neatly and accurately as e .
3235 Willow Qak Rd 15111336 R4 possible, ";'p‘;“u’:‘" L Ll
City: Stater Zip Code: Subdivision Hame: Applicant Phane #: and plot plan required for each
Charlotte NC 28208 ( 704)507-B795 building.
Type of Work: Comer Thru Lot: Uility Structures on Property: 1. Draw street(s) and
. right-of-way(s) =
i New 0O Addition O Accessory O Breezeway Comer 2. Draw property lines with al .
_ T dimensions. 3 Q]
Project Description:  New duplex on a vacant kot 3. Draw proposed and §.~=n
existing buildings i 3
showing any attached i 5
OFFICE USE ONLY porch(es), deck(s), N :
Front Setback Min.:  Property Line O | Left Yard Min.: Right Yard Min.: | Rear Yard Min.: ;r""‘"'“'g’(’s')";‘:_"k‘“” H
Back of Curb O 4. Show distances of \
buildings from property = =7 bey 1PTC 1T e e
Petition Number: | Historic Districk: | Tree Sawve: Watershed/ SWIM: Max BUA: % of Building Coverage: L’?ﬂw other 0 e g--Io—lS
ures.
5. Show all major utility
towers, when applicable. et

MAXIMUM HEIGHT FOR RESIDENTIAL USES
i Maxi A Heiaht
Type of Use ““?'!'h'-'“[ﬁ] at the Front Building Line | Height Ratio
(feet)
» B-3. E-4. B-BMF, R-12MF, UR- | * B-3. R4, R-8MF, R-12MF, UR-1} One additional foot of height
- X 3. A0 MX-1, MX-2, and MX-3: 48" is allowed for each additional
= Measured st the required one foot in distance the
side yard line « B-5 R-6 and B-8: 40" portion of the building is from|
» B-5 R-6 and B-8: 35
M =
yard line,
APPLICANT CERTIFICATION
THE UNDERSIGNED HEREBY CERTIFIES THAT HE/SHE IS EITHER THE OWNER OR THE AUTHORIZED AGENT OF THE OWNER AND HEREBY
MAKES APPLICATION FOR PERMIT AND INSPECTION OF WORK DESCRIBED AND AGREES TO COMPLY WITH ALL APPLICABLE LAWS, K ALL EXISTING AND PROPOSED BUILDINGS ON LOT ARE SHOWN WITH MEASUREMENTS INDICATED.
INCLUDING BUT NOT LIMITED TO THE CITY OF CHARLOTTE Z0MING ORDINANCE, REGULATING THE WORK. g
Brent J. Bowers B12/2021 » PunTf Bar— hilA011 Seant 1. o
Aplicant Name o Aopicant Signature Applicant’s signature Date PRINT APPLICANT'S NAME
By issuance of this permit, the City of Chardotte has not determined the location or existence of any drainage, water or sanitary sewer
faciities or easements that may exist on the property. These determinations remain the sole responsibdity of the property owner,
Sources for assistance with property information include, but are not limited to, the Mecklenburg County Register of Deads, Charlatta
Explorer (hitps://explore.chadottenc.gov. ), or a professional land surveyor. 5 . o
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Mecklenhurg County Permit: B3%95140
Land Use and Environmental Services Issue Date: D8/26/2021
2145 Suttle Avenue Issued By: Gomez, Lorena

Charlotte, NC 268208
(930) 314 - CODE (2633)

Building Permit

OneTwa Family
Prope Details:
Address: 3235 WILLOW QAK RD Tax Jurisdiction: CHARLOTTE
Subdivision: Parcel Id: 15111328
Ownier: Jas-Am, Inc Owner Phone Mo:  TO4507E705

Owner Address: 5113 Piper Station Dr Suite 201 Charlotte, Mgk

Block: Lot: Land Area: Cogner Lot: Y
Minimum Setbacks (ft.) Front: 200 Rear: 400 Right Side:

Irregular Lot M Through Lot: N
8.  Left Sidp: o

n

L
a

Project Details:

Project Mumber: NROIJ34175 Res Master Plan #:

Project Mame: Willofy Oak Duplex Mew. Twa Family Dwelling {Duplex).

USDC Code: 103 yTwo Famidy | Duplex
Cccupancy: R3 )" RESIDENTIAL - SINGLE FAMILY
Lien Agent: Agent Chicago Tille Company, LLCPhone: [B358) 650-7334Fax: Lien Agent Mo: 1433783

[919) 489-5231Emall:  suppon@iiensnc.comMalling Address:
19 W Hargett 5T Unit: 507, Raleigh, Morth Carolina

2760 1Physlcal Address: 19 W Hargett ST Unlt: 507, Ralelgh,
Norih Canolina 27501

Trade Details:

Building
Details: Mew. Two Family Dwelling (CDuplex).
Type of Work:  Mew

51 Required: N Bedroom Addition:

Square Footage: Heated: 4256 Renowvated: Dechk:
Unheated: 245 Converted:
Does the weight of the PV system exceed 3lbs per square foot?

Dioes the roof possess more than one layer of asphalt shingles?

Dioes the roofing material consist of a type other than asphalt or metal?

Saolar PV Option:
Electrical

Service: MNew Power Company: DUKE ENERGY

Total Amps: 400 # of Circuits: 45 Circuits at 120v: 115 Circuits Over 120V: ]
Mechanical

Heating Details: Central AJIC, Gas/0il Fumace, Chimney

Gas Company: PIEDMONT NATURAL GAS

# of Gas Connections: B # of Appliances H

This pormeit will expire if wook cithor bas mot startod within & poaths or & discontinuod for 2 pariod of 12 months. Page10f3

Inspaction requirsd for verification of prograss made.
Mo credit or refund will b given wnlous applied for within 120 days aftor 2 pormit has erpired.

Agency Phone & Reason

Additional Information:
NOTE:

Permit Notes

Zoning Setbacks listed on the permit is for the footprint of the entire building. Both units of the duplex
project must be in compliance within the limits of the building footprint setbacks.

(CO held for final inspection

HWVAC equipment may encroach into set-back area by 50%.

Complete new construction of a duplex on a vacant lot. Footings, foundation, and framing. Window and
extenior door install. Asphalt shingle roof install. Full brick veneer. Eough in of electrical, mechanical, and
plumbing. Insulation, drywall and tnm installation. Flooring, tile, and paint. Tnm out of electrical,
mechanical, plumbing. Final grade and landscaping.

Inspection Team

¥our project has been assigned to the Residential Inspection Team. For further assistance you can
contact the Residential Inspection Team:

Manager: Griffin, Jeff
Supervisor: Burgin, Brandon
Supervisor: Kale, Michael
Supervisor: Barreft, Dave
Supervisor: Barmett. Dave

To contact your project manager, inspection supervisor, or obtain inspection assistance with your
project, call 380-214-3168.

This pammit will sxpire if work sther kas not started within & months or & discentinued for & peried of 12 meaths. Page 3073
Inspoction required for verification of progros: mada.
Mo credit or refund will bs gwven mxless applisd for within 120 days after & parmat has sxpired.

X.



Ex. /
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Plan Review Notes for 423705 -- 423705 Willow Oak Duplex - Duplex

Unit Notes:

Charlotte Zoning Unit

MNoted on 6/25/2021
Zoning Plan Review Staff Reviewer ELIZABETH KENNEDY Date of Review 6/25/2021 Parcel 1D 15111336 Address 3235 WILLIOW OAK RD Zoning R-4 Front Setback 30 FT

Left Setback 5 FT Right Setback 5 FT Rear Setback 40 FT Setbacks from PROPERTY LINE TO BUILDING WALL Setback notes PLOT PLAN APPEARS TO BE IN
COMPLIANCE MINIMUM PRIVATE OPEN SPACE PER SUB LOT IS 400 SF Project Code & Description RES DUPLEX DWELLING ATTACHED Min Lot Size Required 6899 9
Approx Lot Sqg Ft 22999 .68 Open Space Req. 400 SF Open Space Notes PLOT PLAN APPEARS TO SHOW COMPLIANCE WITH OPEN SPACE REQUIREMENTS Height
(from grade) 35 5 FT
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WILLOW OAK RD
40' PUBLIC R'W (MB 1580/575)

Proposed
Residence For 3235
. Willow Oak Road

Residence For 1411
Tovwnes Road

AT

80T 6 O W

" Ex 17

D O 0 W

- i___‘!”__*_____,,z-_x___.
TOWNES RD
50" PUBLIC R/W (MB 1580/575)

The highlighted wall belongs to the unit facing Willow
Oak.
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Variance Standards

(1) When unnecessary hardships would result from carrying out the strict letter of the Zoning Ordinance, the
Board of Adjustment shall vary any of the provisions of the Zoning Ordinance upon a showing of all of the
following:

(a) Unnecessary hardship would result from the strict application of the ordinance. It shall not be
necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the

property.

(b) The hardship results from conditions that are peculiar to the property, such as location, size, or
topography. Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for
granting a variance.

(c) The hardship did not result from actions taken by the applicant or the property owner. The act
of purchasing property with knowledge that circumstances exist that may justify the granting of a
variance shall not be regarded as a self-created hardship.

(d) The requested variance is consistent with the spirit, purpose, and intent of the Zoning Ordinance,
such that public safety is secured, and substantial justice is achieved.



a. Unnecessary Hardship

* The hardship results from the owner designing, constructing and completing
substantial site work and expending substantial resources in reliance upon and
under properly granted building permits in order to build a duplex with a 30’
front setback on Willow Oak and a 15’ side yard on Townes Road. Immediately
prior to pouring footings, the City realized its error and issued a stop work order.

* The North Carolina Supreme Court has stated in such circumstances that: while “a
municipality cannot be estopped to enforce a zoning ordinance against a
[property owner] by the conduct of its officials in . . . permitting such violation . ..
undoubtedly this conclusion entails much hardship to the [property owner].” City
of Raleigh v. Fisher, 232 N.C. 629, 635, 61 S.E.2d 897, 902 (1950) (emphasis
added); see also Helms v. City of Charlotte, 255 N.C. 647, 652, 122 S.E.2d 817, 821
(1961).

* The hardship only applies to the front unit where construction had begun.



b. Hardship runs with the land

* The lot is a corner lot and one of the only lots on Willow Oak of sufficient
size to support a duplex.

* Because of the permits being issued, design, a retaining wall and
substantial grading and site preparation was done at the site in order to
support the size and width of the approved duplex structure on the site,
including into the additional 15’ of side yard along Townes Road that was
permitted to be built upon in the building permit.

* The hardship results from the approval of the permit which was issued and
relied upon in good faith by the applicant in beginning construction on the
property. This is not a personal hardship or common in the area.

* The retaining wall and grading were justified because of the 15’ building
line on Townes Road and because of the 10’ sloping grade of the property.



c. No self-created hardship

* The permits were relied upon in good faith by the applicant to begin construction
on the site and the applicants were without knowledge of any issue until the City
realized its error.

* The hardship results from the site work during construction pursuant to the
permit and improper interpretation given by the planning department.

* The applicant has complied with the City’s stop work request and has consulted
with the City Zoning Administrator and Planning Director in seeking this variance
to remedy the side yard encroachment issue.

* The applicant has constructed two other duplexes in the past but with two main
distinctions: (1) not on corner lots and (2) R-8 zoning which does not require the
“double setback” that R-3 through R-6 zoning requires for a duplex.

* The applicant did not know of the 30’ setback on Townes and actually contacted
building standards in order to consult on the setback before ever preparing plans.



d1. Conformity with the neighborhood

* Because substantial grading and site work for the rear unit facing Townes Road
had not been completed when the side yard error was discovered, the applicant
has agreed that only the unit facing Willow Oak will be allowed to encroach 15’
into the Townes Road 30’ side yard. The unit facing Townes Road will be built at
the required 30’ side yard.

* The neighborhood is primarily detached single-family houses, with those on
corner lots having a 15’ setback.

* The slim lot across Townes Road which is closest to where the 15’ reduction is
being requested is owned by the Applicant and serves as a permanent buffer
between the houses that back up to Townes Road. No houses are directly
impacted.

* The use of the property as a duplex is consistent with the newly adopted 2040
Comprehensive Plan and it is likely that the new UDO will only require a 15’ side
yvard on Townes Road. As such, this request is consistent with the spirit of the
City’s zoning ordinance.



d2. Secures Public Safety and Substantial Justice

* If the variance is denied, the public will not benefit in any way. There
are no adverse effects to the general public from the owner seeking
to construct the duplex unit facing Willow Oak at a 15’ side yard
which is what a single-family structure would be allowed.

* The rear unit will respect the 30’ side yard.

e Granting a variance in favor of the property owner does substantial
justice and allows continued development under the existing design,
substantial grading, and site work, which is the intended purpose of
the zoning ordinance.



Questions/Comments?

* Thank you for your time and consideration.

* As the four elements of the statutory variance standard have been
met, we respectfully request that you grant our variance request.



OPPOSITION PRESENTATION
(SUBMITTED BY NANCY S. LITWAK,WITH
ROSENWOOD, ROSE & LITWAK, PLLC)

Variance 2021-089




Townes Road Variance
Application Issues



Image #1.:
Property along Townes Road looking west.




Image #2:
Current property image, looking east. Future backyard of property.



Image #3:
Current property image, looking north.




Image #4:
Current property image (right side), looking west.




Image #5:
Safety Issue. Stop sign at Townes and Willow Oak. View is blocked looking north, towards Princeton.
Issue will remain with a structure in place.



Image #6:
On Willow Oak looking south. View of cars coming from Townes is blocked. When structure is in place,
the same issue will apply.
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Image #7:
Safety issue. View to cars coming from the north, will be limited.



Image #8: Image #9:

Willow Oak and Princeton. View is blocked Willow Oak and Princeton. Pulling forward
looking to the right/east, this could be the slightly, the view is still blocked.

same issue at Willow Oak and Townes.



Image #10:
Unity of street design. All homes along Townes have the same setback.



Original Home
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View Permits | Links | Sign |
Building Permit
PerL & B395143 Permil Tyze D Twa Fardly
bt Permb Ratus tmued eruganey Wiy
Subninala ABE038402 Parmb Bocumany
DO suneted Freject
[ piscinte Suis insp atizations
Bk Placard
Property
A 1411 TOWNES Nl Parceld 15211336 Lot
T jurissiction  CHARLOTTE Fhase  Open LT
Job Location: Front o bok. facing Willow Oak Rel
Site Data
Land Az (3. .| Parking Sgates Ryt
Frot Strest
Lot Lutail: O comer Ol mrougn [
Minimum Seibacks: Froet 300 le® Sde 50 Right Sde 5.0 Rear 430
Project
Froject# TR
Froject kame Whilbow Dt Do bew - Dusplien
T al Wk Neew
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USDE Code M- T Farriky  Duzles
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Contact Details

ownerfTenant o am, Inc

Phone 7o) SOT-ETRS
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Aczhitest

Phane
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Bidg Combractor  JAS-AM NC
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Phone 7o) aco-wso
Addrs

Lcense § i

[Tl crame Schost Bond Aessure

Linn Agent
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CASE NO.
2021-092
RESIDENTIAL

REAR YARD
VARIANCES

Douglas and Paula Gentile for property located at 9319
Hanlin Court, tax parcel 223-203-31.

Requesting two variances:

|. A 6 foot variance from the 30 foot rear yard for
compliance of the principal structure.

2. A variance from the 25% encroachment allowance to

allow a deck to encroach 53% into the required 30 foot
rear yard.



GOVERNMENT
EXHIBIT
2021-092
#1

VICINITY MAP
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Zoning
| R-12PUD,

R-3 (Single Family)
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GOVERNMENT
EXHIBIT
2021-092
#3

AERIAL MAP




GOVERNMENT
EXHIBIT
2021-092
#4

AERIAL CLOSE UP
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{ 66.87° T\
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0.20 ACRES
_____ |30'_ REAR YARD
l
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Variance #1:

INo UV JU ¥

9 6 66.87 I

A
20"'NCRES

'§]153%

cone|! 30' REAR YARD
PAD

1 STORY
BRICK /VINYL

W /enup pAne

0°41"F — —
63"

Z\
v \VS

Zoning Ordinance:
R-3 Cluster Rear Yard: 30 Ft

Variance Request:

6 Ft from the 30 Ft Rear Yard for
Compliance of Existing Home
(for a 24 Ft Rear Yard)

Variance #2:

GOVERNMENT
EXHIBIT
2021-092
#6

VARIANCE
REQUESTS

Zoning Ordinance:

25% Rear Yard Encroachment Allowance for
Decks

Variance Request:

53% (16 Ft) Encroachment into 30 Ft Rear
Yard for Proposed Deck

(for a 14 Ft Rear Yard for Deck)




\ NI UV JO VY
\, GOVERNMENT
EXHIBIT
2021-092

#7

CONSIDERATIONS

czlng:Ck ) . 4,“ Variance #2- |4’ rear yard
for deck
| ' Permitted 25% Encroachment
18’ deck

s| of 24’ rear yard
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Variance #| — 6 Ft from 30 Ft rear yard for existing home.
Staff supports the requested variance. GOVERNMENT
EXHIBIT
The hardship does not result from actions taken by the applicant 2021-092
The rear yard encroachment existed when the applicants purchased the home. #8
The home was permitted and the applicant provided a copy of the Certificate of Occupancy from 2005. CONSIDERATIONS
The property owner states they were not aware there was an issue with the rear encroachment until 2021.

The variance will not detract from the character of the area.

The rear encroachment is centered toward the middle of the property, and would not significantly detract from the pattern
of the neighborhood’s residential backyard character.

The rear yard abuts Common Open Space for the subdivision, separating the encroachment area from impact on other single
family homes.

The granting of the variance for the 2005 home ensures safety since the work was permitted and inspected. '
&
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Variance #2 —Variance from the 25% encroachment allowance to allow a
proposed deck to encroach 53% into the required 30 foot rear yard.

Staff finds that the requested variance does not meet all of the criteria within the
Zoning Ordinance for granting a variance.

The hardship is caused by the applicant.
*  The building permit for the proposed deck indicated that the rear yard was 30 feet.
* The plot plan submitted with the building permit application showed the wrong lot.

* The lot shown on the plot plan had permitted building area in the rear yard in which to
construct a deck

* The subject lot does not have permitted building area in the rear yard in which to construct a
deck.

 Staff believes the permit was issued due to the wrong plot plan shown on the application.
There is no hardship resulting from a peculiarity of the property.

* Granting variance #| will allow a deck to encroach 6 feet into the 24 foot rear yard, which is 4.5
feet greater than would be permitted with the 30 foot rear yard.

* Granting variance #2 would permit a deck 22 feet in depth. Granting variance #| will permit a
deck 18 feet in depth, a difference of 4 feet.

Street #:
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<
CHARLOTTE.
PLOT PLAN FOR PERMIT APPLICATION Permit #:
ONE/TWO FAMILY, MODULAR, MOBILE HOME OR ZONING USE
Hanlin Ct
(N,S,E,W) Street Name (AV, RD, etc.)  Suite #/Units
22320331

Tax Parcel #:

INSTRUCTIONS:

In the space provided, draw plot
plan as neatly and accurately as
possible, from survey if
available. Separate application
and plot plan required for each

building.
1.
2;

3.

Draw street(s) and
right-of-way(s)

Draw property lines with
dimensions.

Draw proposed and
existing buildings
showing any attached
porch(es), deck(s),
chimney(s), carport(s)
or garage(s), etc...
Show distances of
buildings from property
lines or other
structures.

Show all major utility

towers, when applicable.

B Trex Enhanced Decking §
*18X22'




Unnecessary hardships do not result from strict application of the
Ordinance.

* The hardship is the result of actions proposed by the applicant
and the desired location of the proposed deck.

* The applicant has the option to shorten the proposed depth of
the deck 4 feet for compliance with the 25% encroachment
allowance if variance #l| is granted.

The requested variance is out of character with neighboring
properties, which do not appear to have deck encroachments and
appear to observe the 30 foot rear yard in aerial photography.
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CASE NO.
2021-078
APPEAL OF

COMMON LAW
VESTED RIGHTS
DETERMINATION

Joseph K. Gatewood for property located at 1700
Industrial Center Circle, tax parcel 097-223-05.

Appeal of the Zoning Administrator’s interpretation that the

subject property has common law vested rights from previous
governmental approvals.
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Definition of Vested Rights

A vested right is the right to continue a use or complete a
project as it was approved, despite subsequent changes to
the ordinance. A vested right precludes any action by a local
government that would change, alter, impair, prevent, diminish,
or otherwise delay the development or use of the property
allowed by the applicable land development regulation or
regulations.

How to Establish Vested Rights

A vested right may be established

* as provided for in NC General Statue 160D-108
(statutory vested rights) or

* by common law (common law vested rights).

Process to Claim Vested Rights

A person claiming a vested right may submit information to
substantiate the claim and request a determination from the
zoning administrator. That determination may be appealed to
the board of adjustment.Alternatively, a person claiming a

vested right may bring an original civil court action under
G.S. 160D-1403.1.

§ 160D-108. Permit choice and vested rights.

(c) Vested Rights. — Amendments in land development regulations are
not applicable or enforceable without the written consent of the
owner with regard to any of the following:

(1)  Buildings or uses of buildings or land for which a development
permit application has been submitted and subsequently issued
in accordance with G.S. 143-755.

(2)  Subdivisions of land for which a development permit application
authorizing the subdivision has been submitted and subsequently
issued in accordance with G.S. 143-755.

(3) A site-specific vesting plan pursuant to G.S. 160D-108.1.

(4) A multi-phased development pursuant to subsection (f) of this
section.

(5) A vested right established by the terms of a development
agreement authorized by Article 10 of this Chapter.

The establishment of a vested right under any subdivision of this
subsection does not preclude vesting under one or more other
subdivisions of this subsection or vesting by application of common law
principles. A vested right, once established as provided for in this
section or by common law, precludes any action by a local government
that would change, alter, impair, prevent, diminish, or otherwise delay
the development or use of the property allowed by the applicable land
development regulation or regulations, except where a change in State
or federal law mandating local government enforcement occurs after
the development application is submitted that has a fundamental and
retroactive effect on the development or use.

(h) A person claiming a statutory or common law vested right may
submit information to substantiate that claim to the zoning
administrator or other officer designated by a land development
regulation, who shall make an initial determination as to the existence
of the vested right. The decision of the zoning administrator or officer
may be appealed under G.S. 160D-405. On appeal, the existence of a
vested right shall be reviewed de novo. In lieu of seeking such a
determination or pursuing an appeal under G.S. 160D-405, a person
claiming a vested right may bring an original civil action as provided by
G.S. 160D-1403.1. (Per NC General Statute 160D-108.(h)).
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Common Law Vested Rights

Nothing in the provisions or standards of statutory vested rights precludes an individual from
seeking common law vested rights. In order to establish common law vested rights a property
owner must show that he or she made substantial expenditures relying in good faith on a valid
governmental permit and he or she would experience detriment if required to comply with a
new regulation.

North Carolina courts have long recognized vested rights and have set forth a test for establishment

of vested rights. In order to show vested rights, the owner must:

(i) obtain a valid governmental approval;
(i) reasonably rely upon the approval;
(iii) make a substantial expenditure;

(iv) act in good faith;

(v) experience detriment to comply.

Vested rights run with the land, so a new owner enjoys the same rights and responsibilities under a

vested right as the prior owner.

GOVERNMENT
EXHIBIT
2021-078
#6

COMMON LAW
VESTED RIGHTS




Common Law Vested Rights - Factors for Determination

Valid governmental approval. An owner must obtain an affirmative governmental action concerning the property or project.
This could be a conditional use permit, a subdivision plat approval, a building permit, or some other site-specific affirmative
action by the local government.This is more than merely relying on the general zoning district or advisory zoning
compliance letter. If a permit was mistakenly issued, the permit is insufficient for establishing vested rights.

Reasonable reliance. The expenditure must be in reasonable reliance on the valid governmental approval. In other words, the
expenditure must be after the permit approval and dependent on the permit approval. Money spent in preparation for the
application (prior to approval) does not count as an expenditure for the vested right.

Substantial expenditure. The owner must make some substantial expenditure—of time, effort, or money—in reliance on the
valid governmental approval. The expenditure must be substantial in relation to the overall project. Minor site work may be
substantial for a small accessory building, but minor site work may not be substantial for a large-scale development.Actual
construction is not necessary. Expenditures on binding contracts, construction materials, or equipment may be sufficient.

Good faith. The owner must act in good faith to obtain a vested right. This means that the owner sought the governmental
approval in the normal course of business and made expenditures to reasonably pursue the development.An owner would
not be acting in good faith if the owner misled the local government or neighbors, rushed an application for a conditional use
permit to beat a rule change, or hastily began site work for an appearance of substantial expenditure.

Experience Detriment. The owner must show that he will suffer harm if required to comply with new rules. If the previously-
approved project can comply with the new rules without any harm to the owner; then there is no basis for treating the
owner differently.
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VALID GOVERNMENTAL APPROVAL
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VALID GOVERNMENTAL APPROVAL

EXISTING VEGETATION

4, SETBACKS, UNBISTURSED DUFFER AND SCREERING. THE DEVILOPPIENT SHatl

BUFFER LINE OBSERYE (1) SETBACKS FROM ANY PUSLIC STREET AND FROM ANY ADJACENT

USER SHA INDUSTRIAL PROPERTY OF AT LEAST 20 FEET, AND (2) REAR BUFFEZR AREAS WHERE

CoNSTRUG AND AS |NDICATED OM THE SITE PLAN. ALL DUFFER AREAS SHALL REMAIN

THE Sc;; UNDISTURBED DXCEPT (1) IN THOSE INSTANCES WHERE UTILITY COMNREICTIONS

oF seenit NECESSARY TO SERVE THE SITE ARE NEEDED, AND (2) THE SOUTMERN BELL
TELEPHONE EASEMENT SHOVWNM ON SITE PLAN. THESE BUFFER ARTAS WILL MAYE ND

7' WODD FENCE STORAGE OF MATERIALS, ND PARKHIG, MD BUILDING, ND MANEUYERING AND NO

GRADING DICEPT AS ALLOWED MEREINABOVE. PUFFER ARTAS ARDUND THE PERIMETER _

OF THE SITE SHALL BE CLEARLY STAKED OR OTHERWISE DESIGNATED YO REMAIN

] UNDISTURBED. A SIX POOT WEOSEN FENCE SHALL BE PROVIDED AS SCREENING

_‘IL3°' UNDISTURBED BUFFER | SETWEEN DEVELOPMENT IN THE DISTRICT AND ADJACENT RESIDENTIAL PROPERTIES
- T AS INDICATED ON THE SITE PLAN. SUCH SCREZNING SHALL BE LOCATED ON THE
ECTION B-B _ INTERIOR BORDER OF THE BUFFER AREA.
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EXPERIENCE DETRIMENT
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Common Law Vested Rights — Factors for Determination

Valid governmental approval. An owner must obtain an affirmative governmental action concerning the property or project.
This could be a conditional use permit, a subdivision plat approval, a building permit, or some other site-specific affirmative
action by the local government.

Reasonable reliance. The expenditure must be in reasonable reliance on the valid governmental approval. In other words, the
expenditure must be after the permit approval and dependent on the permit approval.

Substantial expenditure. The owner must make some substantial expenditure—of time, effort, or money—in reliance on the
valid governmental approval. The expenditure must be substantial in relation to the overall project.

Good faith. The owner must act in good faith to obtain a vested right. This means that the owner sought the governmental
approval in the normal course of business and made expenditures to reasonably pursue the development.

Experience Detriment. The owner must show that he will suffer harm if required to comply with new rules.
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STANDARDS FOR
GRANTING AN
APPEAL

Section 5.109. Standards for Granting an Appeal.

1) The Board of Adjustment shall reverse or modify the specific order, requirement, decision, or determination

under appeal only upon finding an error in the application of these regulations on the part of the officer
rendering the order, requirement, decision, or determination.

2) In affirming, reversing, or modifying the order, requirement, decision, or determination, the Board of
Adjustment shall have all the powers of the officer from whom the appeal is taken.



APPLICANT’S PRESENTATION:
IN FAVOR OF OVERTURNING THE ZONING
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Property Address/Description:

STATE OF NORTH CAROLINA
RESIDENTIAL PROPERTY AND OWNERS' ASSOCIATION DISCLOSURE STATEMENT

The following questions address the characteristics and condition of the property identified above about which the owner
has gctual knowledge. Where the question refers to “dwelling,” it is intended to refer to the dwelling unit, or units if more
Instructions to Property Owners than one, to be conveyed with the property. The term “dwelling unit” refers to any structure intended for human habitation,

I.  The Residential Property Disclosure Act (G5, 47E) (“Disclosure Act™) roquires owners of residential real estate (single-family
homes, individual condominiums, townhouses, and the like, and buildings with up to four dwel]m,g_umts} to furnish
a Residential Property and Owners' Association Disclosure Statement (“Disclosure Statement”), This form is the only one
approved for this purpose. A disclosure statement must be fumnished in connection with the sale, exchalnge. option, and
sale under a lease with option to purchase where the tenant does not occupy or intend to occupy the dwcl]m,g.lﬁ. disclosure
statement is not required for some transactions, including the first sale of a dwelling which has never been inhabited and
transactions of residentlal property made pursuant to a lease with option to purchase where the lessee occupies or intends 1o
occupy the dwelling. For a complete list of exemptions, see (3.5, 47E-2.

2. You must respond to each of the questions an the following pages of this form by filling in the requested information or by
placing a check (V) in b apprupniale bux, In responding w e questions, you arc only obligaled to disclose mformation
about which you have actual knowledge.

a. If you check "Yes" for any question, you must explain vour answer and either describe any problem or aitach a report
from an attorney, engineer, contractor, pest control operator or other cxpert or p‘_l.l.b]iclag:ensy describing it If you attach a
report, you will not be liable for any inaccurate or incomplete information contained in it so long as you were not grossly
negligent in obtaining or transmitting the information,

b. If you check “No,” you are stating that you have no actual knowledge of any problem. If you check "No* and you know
there is a problem, you may be liable for making an intentional misstatement.

c.  If you check "No Representation,” you are choosing not o disclose the conditions or characteristics of the PIOpErty, even
if yvou have actual knowledge of them or should have known of them,

d. I you check "Yes" or "No” and something happens to the property to make your Disclosure $mlemmr incorrect or
inaccurate {for example, the roof begins to leak), you must promptly give the buyer a corrected Disclosure Statement or
correct the problem,

3. If you are assisted in the sale of your property by a licensed rcal cstate broker, you are siill responsible fur completing and
delivering the Disclosure Statement to the buyers; and the broker must disclose any material facts about vour property which
he or she knows ot reasonably should know, regardless of your responses on the Disclosure Statement,

4. You must give the completed Disclosure Statement to the buyer no later than the time the buyer makes an offer to pLI:I'ch!-SE
your property. If you do not, the buyer can, under certain conditions, canccl any resulting contract (See "Note to Buyers
below). You should give the buyer a copy of the Disclosure Statement containing your signature and keep a copy signed by
the buyer for your records.

Mote to Buyer: I the owner does nof give you a Residential Property and Owners' Associalion Disclosurs smarna_m by
the time you make your offer to purchase the property, you may under cenain conditions cancel any resuling contract without
penalty to you as the buyer. To cancel the contract, you must personally daliver or mail written notice of your decision 1o can-
cel to the owner or the owner's agent within three calendar days following your receipt of the Disclosure Statsmant, or three
calendar days following the date of the contract, whichever accurs first. However, in no event does the Disclosure Act parmit
you to cancel a contract after settlement of the fransaction or (in the case of a sale or exchange) after you have occupied the
proparty, whichever oceurs first.

3. Inthe space below, type or print in ink the address of the property (sufficient to identily it) and your name. Then sign and date.

Froperty Address:
Ommer's Mame(s):
Owner(s) acknowledge(s) having examined this Disclorure Statement before signing and that all information is true and correct as
of the date signed. z

Ovwner Signature: Date

Ownier Signarure: Date

Buyers acknowledge receipt of a copy of this Disclosure Statement; that they have examined it before signing,; that they wnderstand thar
this Is not @ warranty by awners or oweers’ agenis; that I is nof a substitute for any inspections they may wish fo ebtain; and that the
representations are wiade by the owners and not the owners' agenis or subagents. Buyers are strongly encouwraged o obtain their awn
inspections from a licensed hame imspector or ather professional. Az wused herein, words in the plural include the singuwiar, ar apprapriate,

Buyer Signafure: Date
Buyer Signature: Diate
REC4.22 Page | of 4
Rev 8721
Gatewisd Financial, K381 Ualversiy Executiee Park Drive Suite 104 Charbath, NO 28062 Phope: MHESEIR0] Faz: THA488200 Unthited

Jaseph Gitiwosd Prodiced with ripFama® by ziplogiz |KI70 Fifiom Mile Road, Fraser, bfichipen 98026 www siplosiz com

1. In what year was the dwelling constructed?
Explain if necessary:

2. Is there any problem, malfunction or defect with the dwelling's foundation, slab, fireplaces/chimneys, floors,
windows (including storm windows and screens), doors, ceilings, interior and exterior walls, attached garage,
patio, deck or other structural components including any modifications to them? ..........coo..ooooo

3. The dwelling's exterior walls are made of what type of material? | |Brick Veneer | | Wood D Stone D\’inyl
Synthetic Stucco [_] Composition/Hardboard [ |Conerete [ [Fiber Cement | | Alumizam [7] Asbestos

Other (Check all that apply)

4. In what year was the dwelling’s roof covering installed? (Approximate if no records are
available) Explain if necessary:

3. Is there any leakage or other problem with the dwelling's roof? ....................

6. Is there any water seepage, leakage, dampness or standing water in the dwelling's basement, crawl space, or slab?
7. Is there uny problem, malfunction or defect with the dwelling's electrical system (outlets, wiring, panel,
switches, fixtures, generator, etc.)?........... ’ >
8. Is there any problem, malfunction or defect with the dwelling’s plumbing system (pipes, fixtures, water heater, etc.)?
9. Is there any problem, malfunction or defect with the dwelling's heating and/or air conditioning? ....
10. What is the dwelling's heat source? [_] Furnace [ ] Heat Pump [ ] Bascboard [Jother
(Check all that apply) Age of system: o
11, What is the dwelling's cooling source? D(chual Forced MrD Wall/Window Unit(s) D Other
(Check all that apply) Age of system:
12 What are the dwelling's fuel sources? [_] Electricity [ ] Natural Gas[ ] Propane [Joil []other
(Check all that apply)
If the fuel source is stored in a tank, identify whether the tank is [] above ground or []below ground, and
whether the tank is[:] leased by seller or d'ownu! by seller. (Check all that apply) .................

13. What is the dwelling’s water supply source? DCilyf‘Coumy D Community System D Private Well I:I Shared

Well[ ] Other (Check all that apply)
14. The dwelling's water pipes are made of what type of material? DCoppcr DGaIwmizcd E]Plam'c
[Polybutylene [ | Other (Check all that apply)................... S
15, I there any problem, malfunction or defect with the dwelling's water supply (including water quality, quantity,
or waler g ) Y AR CS RSN

16. What is the dwelling's sewage disposal system? [ | Scptic Tank [ ] Septic Tank with Pump || Community
System DConnecwd to City/County System |_| City/County System available D Straight pipe (wastewater
does not go into a septic or other sewer system [note: use of this type of system violates state law])

Other (Check all that apply)

17. If the dwelling is serviced by a septic system, do you know how many bedrooms are allowed by the septic
system permit?
If your answer is “yes,” how many bedrooms are allowed? DNo records available

18. Is there any problem, malfunction or defect with the dwelling's sewer and/or septic system?.

19, Is there any problem, malfunction or defect with the dwelling's central vacuum, pool, hot tub, spa, attic fan,
exhaust fan, ceiling fans, sump pump, irrigation system, TV cable wiring or satellite dish, garage door openers,
2as logs, or other systems?

20. Is there any problem, malfunction or defect with any appliances that may be included in the conveyance
(range/oven, attached microwave, hood/fan, dishwasher, disposal, ¢1¢.)?..................

Ne
Yes No Representation

00

I o |
I o

[

O0000O0o0o0oo o g

1 i ot B

[ R |

O
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Yes Na
21, Is there any problem with present infestation of the dwelling, or d
destroying insects or organisms which has not been TEPRITCd?...oocvussicisnnnrannens | N
22. Is there any problem, malfunction or defect with the drainage, grading or soil stability of the property? ............ E] D
23. Are there any structural additions or other structural or mechanical changes 1o the dwelling(s) to be conveyed o
with the property?,.........coovon = : E] LI
24. Is the property to be conveyed in violation of any local zoning ordinances, restrictive covenants, or other land-
use restrictions, or building codes (including the failure to obtain proper permits for room additions or other D [:]
hanges/imy )? § ;
25, Are there any hazardous or toxic substances, materials, or products (such as asbestos, formaldehyde, radon
gas, methane gas, lead-based paint) which exceed government safely standards, any debris (whether buried or
cavered) or underground storage tanks, orany envi ntally h conditions (such as contaminated
soil or water, or other environmental contamination) lacated on or which othersise affect the property? ............ N

ge from past infestation of wood

I8 there any noise, odor, smoke, ete. from commercial, industrial, or military sources which affects the property? D D
- Is the property subject to any utility or other easements, shared driveways, party walls or encroachments from

or on adj property?,. - %
28. Is the property the subject of any lawsuits, foreclosures, bankruptcy, leases or rental agreements, judgments, tax

liens, proposed assessments, mechanics’ liens, material ! liens, or notices from any govemmental agency that

could affect title to the property? s 0
29. I the property subject to a flood hazard or is the property located in a federally-designated flood hazard area? D D
30. Docs the property abut or adjoin any private road(s) or street(s)? ; s TN
31, Ifthereisa private road or street adjoining the propcny,istbmh:xisxmocanyownm‘miaﬁonornﬁimmm

agreements dealing with the maintenance of the road or strect?,, i R D
I you answered “yes” to any of the Questions listed above (1-31) please explain (attach additional sheets if necessary):

0o

O OO0 O oo ) DDDEE’

In licu of providing a written explanation, you may attach a written report 0 this Disclosure Statement by a public agency, or by an
attorney, engineer, land surveyor, geologist, pest control op A , home insp > or other expert, dealing with matters within
the scope of that public agency’s functions or the cxpert’s license or expertise.

The following questions pertain to the property identified above, including the lot to be conveyed and any dwelling unit(s), sheds,
detached garages, or other buildings located thereon,

No
Xes No  Representation
32. Is the property subject to governing documents which impose various mandatory covenants, conditions, and
restrictions upon the lot or unit?, S N ]
If you answered “yes” to the question above, please explain (attach additional sheets if necessary):

33. Is the property subject to regulation by one or more (s) including, but not limited to, 00 O
obligations to pay regular assessments or dues and special assessments? If your answer is "yes", please provide
the information requested below as to cach owners' association to which the property is subject [insert N/A into

any blank that does not apply):
® (specify name) whose regul (“dues™)
are$ per - The name, address, and teleph ber of the president of the ' agsociation or the

association manager are

whose regular assessments (“dues”)
- The name, address, and teleph ber of the president of the owners’ association or the

® (specify name)
are$ per
association manager arc

Buyer Initials and Date Owner Initials and Date
Buyer Initials and Date Owmer Initials and Date
REC 4.22 Page 3 of 4
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:{fyou answered “Yes” to question 33 above, you must complete the remainder of this Disclosure Statement, If you answered
No™ or “No Representstion™ to question 33 ahove, you do not need to answer the remaining questions on this Disclosure

Statement, Skip to the hottom of the last page and initial and date the page.

3. Are any fees charged by the association or by the association's management company in connection with the
mmreyf':.le]:e or transfer of the: ot or property to o few gwace™ IF your answer is “yes,” please state the amount
of the H

33. As of the date this Disclosure Statement is signed, are there any dues, fees, or special assessmasts which have
been duly approved as required by the epplicable declaration or bylaws, and that are payable to an association
to which the lot is subject? If your answer is “yes,” please state the nature and amount of the dues, fees, or
special assessments to which the property is subject:

36. As of the date this Disclosure Statement iz signed, are there any unsatisfied judgments against, or pending
lwwrsuits involving the property or Jof to be comveyed? If vour answer js Syes ™ plense statc the naiue of each
pouding lawsuit, and the amount of each unsatisfied judgment:

37. As of the date this Disclosure Statement is signed, are there any unsatisfied judgments against, or pending
lawisuits dmvelving the planned COMMURELY or the agsociation o which the property and fof are subfecr, with the
exception of any action filed by the association for the collection of delinquent assessments on lots other than
the property and lot to be conveyed? 1€ your answer is “yes,” please state the nature of each pending lawsuit,

38, Which of the following services and amenities are paid for by the pwners' association(s) identified above
out of the association's regular asscssments (“dues™)? {Check all that apply).

Management Fees.........u S
Exterior Building Maintenance of Property to be Conveyed
Master Insu.tam:e
Exterior Yard/Landscaping Maintenance of Lot to be Conveyed...........__......
Common Areas Maintenance.............___ S
Racreational Auwcnily Maintenance (apecity amenities covered)

Pest Treatment/Extermination,.......... ..
Street Liphts..
Storm water MWrmag&’PUﬂﬂs...
Privats Road Malnténance. ..
Parking Area Maintenance..,
Gate and‘or Security,....
Orther: (specily)

Yes No

oo

00O

00

O
O

LDO00O000000 ooooogp
o o o [ i o [ [ ™

Nu
Bopresentation

0

e e o o DDDDDDEE O

uyer Initials and Date Owner Initials and Date

huyer Initials and Date Orwner Initials and Date
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W21, 303 PM Colenial Ne V¥

I uw-07A |
| Condition of Roor: | Good | No ¥ 18 Are there any bike or skate board ramps on the insured premises?

Provide Year of Building updates: |
| ) e —— No V1915 thare a business or office of eny kind thot Invelves cliants coming onto the premises?
] " Wiring: am w

S — __ |
| v thers gny f ' b t 7
i * Plurnbing: 200 - ] No 2018 e any farming or reading operations on the nsured premises,
i * Heating: 2015 v e Mo ) Locatlon address g d 7 i ere ||
] 0 310 RAYFORD AVE LEXINGTON.DAVIDSON NG, 27297 K 's f _5_1 X -]’
i * Roafing: 204 = | — —_——— e — = 3 ’
| " P Dare

| Coverage information: a

* Dwelling Coverage Limit: $220,000 bach Add Another Location

* Voluation Tupe: | RC v:

—— - poas kgt W 70T All ¥ :

" Fire Department Fire Alarm: Oves @ye
|
| * Central Station Fire alarm: Cves @pyo |
1 * Central Statien Burgiar Alarm: Cives @no

* Avtomaiis
| Sorinklersiottics bothrooms, clesets, Cives @ ng
1 attached structures):

| ° Automatic Sprinklars exCapT |

(attic Bathrooms, closats, attacked Chrgs @po
Structurg);
* Fire Extinguishgrs: ®vgs Ong I
|
| * Dead Bolt Locks: ®vos Ong
" Smoke Detectors: [ Ome i
| {

i Mo ~ 1, Hos there been a lapse in eaveroga? |
|
|

2 Daws the ogplicont for Lenant, if tenant accupiad) pwn, kisdp, or sheltar ony of the fallowing breads: Akitas, Anmtalian Shephesds, Chaws,

| Ne ¥ Dobermons, Pit Bulls, Presa Carnaria, Ratiweilers, Wolf or walf Hybrida, ar any mix of these breads with any ather braed wheihar listed o pot?
| Mo w T Does tha premises have a swimming paol or spa that deas not hove o fawr foor Tence with o self larching pote, metorizag pocd cover, or other |
| <omporoble softay device that is securuly fostenad 1o the perimater of ths poolspa thus rendering It ingccessible?
|
Ma ¥ % oaraahere multiple horses, lwestack, ar ferm onimals on tha premises?
Ne ¥ 5 Is there a trempoling o the pramises?
| e 6.k the dwaling locoted on 5 or more acres?
Ho ¥ I ls thare o wooditove used as o secandary heat saurca? |
| Yes ¥ & Do the dwolling hava handrails an oll entrances that bave 3 or mare fteps?
1
| ‘
| MNa ¥ 015 thare on underground fesl tark an the BT s {
| Yas ¥ 10 Any ather residence ewned, accupled ar rented? |
M | TLAny coverage decined, concaifed o Mr-renewed during the last 3 yeors? (ot applicabls in mo)
| No 11, Hos applicant hod Fareciosiire, repasEassan, bankruptcy, judaemant ar Hen during the past free yeors?

w15 Doed applcant own any recreatisnol vehicles fsnow mabdles, dune buggus, mani bikes, atws, ere)? (a1 Aear, typw, moke, mode}

| Mo W M is house for sala?

m:. ks praperty w/in 500 f of o cernmercil ar nan-regidential prapany? |

: Ma V16 was the structure originelly Built for oiher than o Peivate residenca and then converten? |
| |

| 17. Ary fzod paint hazard? |

prs'J.modf.thumlwalm.cmmdllngﬂ.ucaﬁw\nndtamagq.aspx 243
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Industrial Center Cir, Charlotte, NC 28213, Mecklenburg County /)3 /—C 7% =

Beds Baths Sale Price Sale Date
N/A NA $255,000 04/09/2021
Bidg Sq Ft Lot Sq Ft Yr Built Type
NA 111,514 NA IND-NEC
OWNLR INFORMATION
Owrer Washburn 3100 Inc Tax Biling 215 28211
Tax Billng Address 230 Wondsrwood Dy Tax Biling Zp+4 4012
Tax Biling City & Stale Chariotte, NC
LOCATION INFORMATION
Sehool Distrct Charlotie-Mockienburg Schools Zoning nco
Subdivizion General Commerce Center Map 03 Zoning Descziption Industrial Light Indust Cz41cd
Townshin Charlotte Neighbomood Coda ¥ - N n0
Cenvsus Tract 56.05
TAX INFORMATION
Pascel ID 08722305 Tax Area o8
Lote H
Legal Description LH M23-883
ASSESSMENT & YAX
Assaszmant Year 2020 2018 2018
Aszessed Value - Total $218,900 $218,900 $223,000
Assessad Vake - Land $218,900 $218,900 $223,000
YOY Asseased Change (S} S0 -54,100
YOY Assessed Changs (%) % ~1.84%
Masrket Value - Total $218,900 $218.900 $223,000
Marist Value - Land $218,900 $218,900 $223,000
Tax Year Toksl Tax Change (5) Change (%)
2018 §2,926
2018 s2.112 -$813 2T8%
2020 sz $0 0%
CHARACTERISTICS
Land Use - Urvversal ndustrial (NEC) Lot Acres 256
Land Use « County Industrial Lot Sq Ft 111514
ESTIMATED VALUE
Value As Of V122021
LISTING INFORMATION
MLS Listing # 3307647 MLS Currant List Pnoe $330,000
MLS State Withdraam MLS Orig. List Price $396,000
MLS Status Change Date 12182017 Usting Agwnt Name 60274-Stephanie Gossett
MLS Listing Date 08032017 Listing Brokar Name ALLEN TATE LAKE NORMAN
MLS Listing @ 585536
MLS Sixiug Expired
MLS Listing Dati 04/0572006
MLS Listing Price $135,500
MLS Orig Usting Frica $135,500
MLS Expiration Dalp 1008/2006
LAST MARKET SALE & SALES HISTORY
Sale Data 04/0ev2021 Seller 05722305 Indl Land Trust
Recording Date oa1s/2021 Doed/Page 35944-454
Sale Price $255,000 Deed Type Spacial Warranty Deed
Owner Washburn 2100 Inc
Property Detalls cussery of dooash Gavacd Cascpy i3 Gemorated on: 0W2321
The ek, eccuy Page 172

S-S

Sade Date oap2021 12042020

Recording Date 04152021 08/2002004

Sala Pricw $3%5,000 $15,000 $60,000

MNominal ) £

MRSt Sale Type Mudti

Buyer Name Washburn 3100 Inc :”Fn:s Industrial La Kbt Indl Ctr Land Trust Eo::‘omywmn Gee Partners

a
Seller Nama :ormoshdlu-am Kbt indl Ctr Land Trust Ec.o;cnmny Waterproofin  Gee Partners.
9
DeadiPage 36949454 35412-878 34977-481 17644473 8076-276
Uecumant Type Spacisl Warranty Doed  Gult Cisim Deed Wiarranty Deed Warcanty Doed Dewd (Reg)
MORTOAGE MISTORY

Mortgage Data 050872008 DE202004

Morigage Amourn $249,500 $63.850

Mortgage Lender Private Individual

Mortgage Typa Refi Seller/Carry Back

PROPERTY MAP
GAP Chun;ho
international
ot
£
$
o O 28—
181 167 v :
T Ca 7/ \ vlueriat Op kS
-1 138' =
oo E T ey
@A Coach Rd ) "»'- 3
T Y R Rd : ’n’ =~ * b
2 F3
1 ards e o

@eegb vspammozez1 | CRegh Map Gats 82021
"Lt Chmensiora are Sativeted
Property Dotalls comay of cesst Ostwmons, Carcpy Lt Burmraed on: devzyz)
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Mr. Gatewood,

Itig = Code Saction 1.110. Vested righls are estadlished in state stalule, The fights go
wilh the property urdess city council changes the zoning. Hope that helps clarify.

Kely Roberisan
Zoning Pian Reviawer
Ca, CZO, 1SATRAQ

City of Chatlotte

Planning. Design, and Development
800 East 4™ St 1% Floge

Charlotte, NC 28202

704-336-5324  charlottanc.gow

|
.
< )|

STARTING AT

SO 69
Sq. FL

Pl rrre—

EXCLUSIVE Home
Decorators Collection
Stain-resistant Fall
Skics Il Festival Carpet

i

&/25/2021 ATET Yaheo Mail - RE: [EXT]Fw: |EXTRe: [EXT]Re: Devalopment on Industrial Center Circle

That is incorrect sir. The ownership of the property in inconsequential and the fact that it had not been developed
plays no part. The conditional rezoning plan goes with the property so it must be developed per the approved
rezoning plan. | am copying my supervisor John Marshall for him to respond accardingly.

Kelly Robertson
Zoning Plan Reviewer
Ca, CZO, ISATRAG

FOR/-0 74

City of Charlotte
Flanning, Design, and Development

600 East 4 51, 18 Flagr
Charlotte, NC 28202
T04-336-5324 charlottenc.gov

From: Gatewood <i_gatewo@hslisouth net>

Sent: Monday, June 14, 2021 1:33 PM

Ta: Robertson, Kally {&ﬂymm@mgﬂ:-

Subject: [EXT]Ra: [EXT]Re: Development on Industrial Center Cirdle

EXTERNAL EMAIL: This email eriginated frem tha Intemet. Do not click any images, links or open any altschments unless ¥OU reconnize and
trust the sendar and know the content Is safe. Please click the Fhigh Alert bution to forward the email te Bad. Mall,

Mr. Robertson,

I understand "vested are rights are established in state statue,” however, with a caveal.

The property in question has changed ownership at least three times since 1990

without any of the previous owners applying for a building permit.
The current owner was deeded the property April 09, 2021. My position s,



6/25/2021 ATET Yahoo Mall - RE: [EXT)Fw; [EXT)Re: [EXT|Re: Development on Industrial Center Circle

Any building permits that are issued and not in compliance with the current buffer requirements

will be contested.
PIR/—O TP

Sincerely,

Joseph K. Gatewood

Insurance and Real Estate

8301 University Executive Park Dr Ste 104
Charlotte, NC 28262
joseph@gatewoodfinancial.com

Phone: 704-548-9001

Cell:704-534-0726

Fax: 704-548-0200

You're Safe In The Gate!!!

On Monday, June 14, 2021, 06:24:52 PM EDT, Marshall, John <john.c.marshali@charlottenc.gov= wrote:

Zoning runs with the land. Until City Council takes action to change or revoke the current conditional zoning, the
Zoning Code standards in effect at the time of the re-zoning and the standards listed on the conditional plan
govern the development of the site. There is no aulomatic reversion of the zoning based on the passage of time. If
there is no development within the specified time, City Council has the authority to change the Zoning. Staff does
not have that authority and are precluded from applying the current Zoning Code standards to the development of
the property without the owner's approval.

From: Robertson, Kelly <Kelly.Robertson@char10ttenc.gov>

Sent: Monday, June 14, 2021 2:57 PM

To: Gatewood <joseph@gatewoodfinancial.com>

Cc: Marshall, John <John.C.Marshall@charlottenc.gov>

Subject: RE: [EXT]Re: [EXT]Re: Development on Industrial Center Circle

712002021

Section 160A-385.1 - 1, Vested rights. :: 2013 North Carolina General Statutes - US Codes and Stalutes ! US Law :: Justia

Case = 292/ p R

View the 2019 North Carolina General Statutes | View Previous Versions of the
North Carolina General Statutes

2013 North Carolina General Statutes
Chapter 160A - Cities and Towns.
Article 19 - Planning and Regulation of
Development.

Section 160A-385.1 - 1. Vested rights.

Universal Citation: NC Gen Stat § 160A-385.1 (2013)

160A-385.1. Vested rights.

(a) The General Assembly finds and declares that it is necessary and desirable, as a
matter of public policy, to provide for the establishment of certain vested rights in order to
ensure reasonable certainty, stability, and fairness in the land-use planning process, secure
the reasonable expectations of landowners, and foster cooperation between the public and
private sectors in the area of land-use planning. Furthermore, the General Assembly
recognizes that city approval of land-use development typically follows significant
landowner investment in site evaluation, planning, development costs, consultant fees, and
related expenses,

The ability of a landowner to obtain a vested right after city approval of a site specific
development plan or a phased development plan will preserve the prerogatives and
authority of local elected officials with respect to land-use matters. There will be ample
opportunities for public participation and the public interest will be served. These
provisions will strike an appropriate balance between private expectations and the public
interest, while scrupulously protecting the public health, safety, and welfare.

(b) Definitions.



71202021

Section '60&-385.1-1.Voshdn9ms.:MSMMIMGQMNM::UsCodeslnaSth::USLaw::Juuh

Case t# 5 o778

(1) "Landowner" means any ownerof a legal or equitable interest in real property,
including the heirs, devisees, successors, assigns, and personal representative of such
owner. The landowner may allow a person holding a valid option to purchase to act as
his agent or representative for purposes of submitting a proposed site specific
development plan or a phased development plan under this section, in the manner
allowed by ordinance.

(2) "City" shall have the same meaning as set forth in G.S. 160A-1(2).

(3) "Phased development plan” means a plan which has been submitted to a city by a
landowner for phased development which shows the type and intensity of use for a
specific parcel or parcels with a lesser degree of certainty than the plan determined by
the city to be a site specific development plan.

(4) "Property” means all real property subject to zoning regulations and restrictions and
zone boundaries by a city.

(5) "Site specific development plan" means a plan which has been submitted to a city by
a landowner describing with reasonable certainty the type and intensity of use for a
specific parcel or parcels of property. Such plan may be in the form of, but not be
limited to, any of the following plans or approvals: A planned unit development plan, a
subdivision plat, a preliminary or general development plan, a conditional or special use
permit, a conditional or special use district zoning plan, or any other land-use approval
designation as may be utilized by a city. Unless otherwise expressly provided by the city,
such a plan shall include the approximate boundaries of the site; significant
topographical and other natural features effecting development of the site; the
approximate location on the site of the proposed buildings, structures, and other
improvements; the approximate dimensions, including height, of the proposed
buildings and other structures; and the approximate location of all existing and
proposed infrastructure on the site, including water, sewer, roads, and pedestrian
walkways. What constitutes a site specific development plan under this section that
would trigger a vested right shall be finally determined by the city pursuant to an
ordinance, and the document that triggers such vesting shall be so identified at the time
of its approval. However, at a minimum, the ordinance to be adopted by the city shall
designate a vesting point earlier than the issuance of a building permit. A variance shall
not constitute a site specific development plan, and approval of a site specific
development plan with the condition that a variance be obtained shall not confer a
vested right unless and until the necessary variance is obtained. Neither a sketch plan
nor any other document which fails to describe with reasonable certainty the type and
intensity of use for a specified parcel or parcels of property may constitute a site specific
development plan.

712012021

Section 160A-385.1 - 1. Vested rights. :- 2013 Nerth Carolina General Statutes - US Codes and Statutes - US Law = Justia

Qsedt2p9/- o 78

(6)"Vested right" means the right to undertake and complete the development and use
of property under the terms and conditions of an approved site specific development
plan or an approved phased development plan.

(c) Establishment of vested right.

A vested right shall be deemed established with respect to any property upon the valid
approval, or conditional approval, of a site specific development plan or a phased
development plan, following notice and public hearing by the city with jurisdiction over the
property. Such vested right shall confer upon the landowner the right to undertake and
complete the development and use of said property under the terms and conditions of the
site specific development plan or the phased development plan including any amendments
thereto. A city may approve a site specific development plan or a phased development plan
upon such terms and conditions as may reasonably be necessary to protect the public
health, safety, and welfare. Such conditional approval shall result in a vested right,
although failure to abide by such terms and conditions will result in a forfeiture of vested
rights. A city shall not require a landowner to waive his vested rights as a condition of
developmental approval. A site specific development plan or a phase development plan
shall be deemed approved upon the effective date of the city's action or ordinance relating
thereto.

(d) Duration and termination of vested right.

(1)A right which has been vested as provided for in this section shall remain vested for a

period of two years. This vesting shall not be extended by any amendments or

modifications to a site specific development plan unless expressly provided by the city.

(2) Notwithstanding the provisions of subsection (d)(1), a city may provide that rights

shall be vested for a period exceeding two years but not exceeding five years where

warranted in light of all relevant circumstances, including, but not limited to, the size
and phasing of development, the level of investment, the need for the development,
economic cycles, and market conditions. These determinations shall be in the sound
discretion of the city.

(3) Notwithstanding the provisions of (d)(1) and (d)(2), the city may provide by

ordinance that approval by a city of a phased development plan shall vest the zoning

classification or classifications so approved for a period not to exceed five years. The
document that triggers such vesting shall be so identified at the time of its approval. The
city still may require the landowner to submit a site specific development plan for
approval by the city with respect to each phase or phases in order to obtain final
approval to develop within the restrictions of the vested zoning classification or
classifications. Nothing in this section shall be construed to require a city to adopt an
ordinance providing for vesting of rights upon approval of a phased development plan.



712012021 Section 160A-385.1 - 1. Vested fights. :: 2013 North Caroina General Statutes :: US Codes and Statutes = US Law -- Justia

772012021 Socﬁon160A-385.1-1.Vubdnmu.::2013NomCaml'maGmudSlaluhs::USCodeletha::USLaw::Jml!a (.‘Q_l,e_) 0 AT
o e HRO2 )~ 0 74

(4) Following approval or conditional approval of a site specific development planora
phased development plan, nothing in this section shall exempt such a plan from
subsequent reviews and approvals by the city to ensure compliance with the terms and
conditions of the original approval, provided that such reviews and approvals are not
inconsistent with said original approval. Nothing in this section shall prohibit the city
from revoking the original approval for failure to comply with applicable terms and
conditions of the approval or the zoning ordinance.
(5) Upon issuance of a building permit, the provisions of G.S. 160A-418 and G.S. 160A-
422 shall apply, except that a permit shall not expire or be revoked because of the
running of time while a vested right under this section is outstanding.
(6) A right which has been vested as provided in this section shall terminate at the end
of the applicable vesting period with respect to buildings and uses for which no valid
building permit applications have been filed.
(e) Subsequent changes prohibited; exceptions.
(1) A vested right, once established as provided for in this section, precludes any zoning
action by a city which would change, alter, impair, prevent, diminish, or otherwise delay
the development or use of the property as set forth in an approved site specific
development plan or an approved phased development plan, except:
a. With the written consent of the affected landowner;
b. Upon findings, by ordinance after notice and a public hearing, that natural or
man-made hazards on or in the immediate vicinity of the property, if uncorrected,
would pose a serious threat to the public health, safety, and welfare if the project
were to proceed as contemplated in the site specific development plan or the phased
development plan;
c. To the extent that the affected landowner receives compensation for all costs,
expenses, and other losses incurred by the landowner, including, but not limited to,
all fees paid in consideration of financing, and all architectural, planning, marketing,
legal, and other consultant's fees incurred after approval by the city, together with
interest thereon at the legal rate until paid. Compensation shall not include any
diminution in the value of the property which is caused by such action;
d. Upon findings, by ordinance after notice and a hearing, that the landowner or his
representative intentionally supplied inaccurate information or made material
misrepresentations which made a difference in the approval by the city of the site
specific development plan or the phased development plan; or
e. Upon the enactment or promulgation of a State or federal law or regulation which
precludes development as contemplated in the site specific development plan or the
phased development plan, in which case the city may modify the affected provisions,

upon a finding that the change in State or federal law has a fundamental effect on

the plan, by ordinance after notice and a hearing.
(2) The establishment of a vested right shall not preclude the application of overlay
zoning which imposes additional requirements but does not affect the allowable type or
intensity of use, or ordinances or regulations which are general in nature and are
applicable to all property subject to land-use regulation by a city, including, but not
limited to, building, fire, plumbing, electrical, and mechanical codes. Otherwise
applicable new regulations shall become effective with respect to property which is
subject to a site specific development plan or a phased development plan upon the
expiration or termination of the vesting rights period provided for in this section.
(3) Notwithstanding any pravision of this section, the establishment of a vested right
shall not preclude, change or impair the authority of a city to adopt and enforce zoning
ordinance provisions governing nonconforming situations or uses,
() Miscellaneous provisions.
(1) A vested right obtained under this section is not a personal right, but shall attach to
and run with the applicable property. After approval of a site specific development plan
or a phased development plan, all successors to the original landowner shall be entitled
to exercise such rights.
(2) Nothing in this section shall preclude judicial determination, based on common law
principles or other statutory provisions, that a vested right exists in a particular case or
that a compensable taking has occurred. Except as expressly provided in this section,
nothing in this section shall be construed to alter the existing common law,
(3) In the event a city fails to adopt an ordinance setting forth what constitutes a site
specific development plan triggering a vested right, a landowner may establish a vested
right with respect to property upon the approval of 4 zoning permit, or otherwise may
seek appropriate relief from the Superior Court Division of the General Court of J. ustice.
(1989 (Reg. Sess., 1990), ¢. 996, s. 2.)

Disclaimer: These codes may not be the most recent version. North Carolina may have more current or
accurate information. We make no warranties or guarantees about the accuracy, completeness, or
adequacy of the information contained on this site or the information linked to on the state site. Please
check official sources.



Summary of Permit Choice and Vested Rights Applicability

Type of Period of Summary of Applicability
Permit/Rights Validity
Permit Choice 18 months | Right for development applicant to choose for application to be
from initial | reviewed under the regulations applicable at the time of initial
approval application; applies to initial permit application and subsequent
related development permits. G.S. 143-755 & 160D-108.
Building 6 months Work under a building permit must begin within six months.
Permits Permit expires after discontinuance of work for 12 months. G.S.
160D-1111.
Development 12months | General rule that development approvals (site plans, plats, special
Permits use permits, and more) are valid for twelve months unless altered
by other statutes. Local regulations may extend the period of
validity. G.S. 160D-108.
Site-Specific 2 years Certain approvals identified by local ordinance create extended
Vesting Plan (upto5) vesting. Permit must be identified as such at the time of approval.
G.S. 160D-108.1.
Multi-Phased 7years from | Qualifying development enjoys extended vesting. Must be at least
Development | firstsite plan | 25 acres in size, subject to a master development plan with
approval committed elements, to be permitted and built in phases. G.S.
160D-108.
Validity after 2 years For a development that has substantially commenced work,
Development statutory vested rights expire after 24 consecutive months of
Discontinuation discontinuance of the project. The discontinuance period is tolled
for any litigation relating to the project or property. (Building
permits limited to 12 months of discontinuation.) G.S. 160D-108.
Development Per Negotiated agreement between developer and local government
Agreement agreement | specifying a range of development topics, including period of
vesting. G.S. 160D-108 & -1007.
Common Law Reasonable | Established by substantial expenditures relying in good faith on a
Vested Right time valid governmental permit. Authorized in caselaw.
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Vested Rights

Summary

A vested right is the right to continue 3 use or complete a project as it was approved, despite
subsequent changes to the ordinance. Vested rights are founded on fairmess and balancing interests—
the public interest in uniform current rules and private interest in protecting good faith investments in
property development. The general rule is that new regulations apply equally to all properties. There is
no right that generally applicable rules will remain unchanged forever." In some specific situations,
however, vested rights protect those property owners who have relied on specific approvals from the
local government,

In North Carolina, there are four paths for an owner to establish vested rights and each is discussed
below:

Common law vested right (reasonable time)

Valid building permit (six months)

Development agreement (up to twenty years)

Site-specific development plan or a phased development plan (2-5 years)

Nonconforming structures and uses are a separate, but related topic. Nonconformities are the existing
uses and structures that do not comply with new ordinance requirements. Local governments
commonly allow nonconformities to remain, but not expand or intensify.

Common Law Vested Rights

North Carolina courts have long recognized vested rights and have set forth a test for establishment of
vested rights.” In order to show vested rights, the owner must: (i) obtain a valid governmental approval:
(iijreasonably rely upon the approval; (iii) make a substantial expenditure; (iv) act in good faith; (v)
experience detriment to comply,

Valid governmental approval; “Anowner must obtain an affirmative governmental action
concerning the property or project. This could be a conditional use permit, a subdivision plat
approval, a building permit, or some other site-specific affirmative action by the local
government. This is more than merely relying on the general zoning district or advisory zoning

: McKinney v, City of High Point, 239 N.C. 232, 237, 79 5.€.2d 730, 734 (1954) (“The adoption of a zoning ordinance
does not confer upon citizens living in 2 Residence A Zone, as therein defined, any vested right to have the
?rdlnance remain forever in force, inviolate and unch d.")

Town of Hillsborough v. Smith, 276 N.C. 48, 170 S.£.2d 904 (1989).
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compliance letter.’ If a permit was mistakenly issued, the permit is insufficient for establishing
vested rights.”

Reasonable reliance. The expenditure must be in reasonable reliance on the valid governmental
approval. In other words, the expenditure must be after the permit approval and dependent on
the permit approval. Money spent in preparation for the application (prior to approval) does
not count as an expenditure for the vested right.®

Substantial expenditure. The owner must make some substantial expenditure—of time, effort,
or money—in reliance on the valid governmental approval. The expenditure must be
substantial in relation to the overall project. Minor site work may be substantial for a small
accessory building, but minor site work may not be substantial for 3 large-scale development.®
Actual construction is not necessary. Expenditures on binding contracts, construction materials,
or equipment may be sufficient.’”

Good faith. The owner must act In good faith to obtain a vested right.® This means that the
owner sought the governmental approval in the normal course of business and made
expenditures to reasonably pursue the development. An owner would not be acting in good
faith if the owner misled the local government or neighbors, rushed an application for a
conditional use permit to beat a rule change, or hastily began site work for an appearance of
substantial expenditure.®

4 Browning-Ferris Indus. Of S. AtL., Inc. v. Guilford Cnty. Bd. of Adjustment, 126 N.C. App. 168, 484 S.E.2d 41 1,412

(1997); MLC Auto., LLC v. Town of S. Pines, 207 N.C. App. 555, 702 S.E.2d 68 (2010),

* Mecklenburg Cty. v. Westbery, 32 N.C. App. 630, 233 5..2d 658 (1977).

% Warner v. W &0, Inc,, 263 N.C. 37, 41, 138 5.£.2d 782, 785-86 (1964) (“Expenditures made for architect's
drawings, so that W & O might apply for a permit, were manifestly not made in reliance on the permit thereafter
issued.”)

® Sundi nt of T of Bilt 94 N.C. App. 324, 327, 380 5.E.2d 132, 134
(1989){"A significant amount of the labor needed to install the [satellite] dish was accomplished by the digging of
the cable trench and by the laying of the PVC pipe. Therefore, the permissibility of this use of plaintiff's yard is
determinable under the [former] regulations.”)

) Town of Hillsborough v. Smith, 276 N.C. 48, 54-55, 170 S.E.2d 904, 909 (1969)( “It is not the giving of notice to the
town, through a change in the appearance of the land, which creates the vested property right in the holder of the
permit. The basis of his right to build and use his land, in accordance with the permit issued to him, is his change of
his own position in bona fide reliance upon the permit.”); See also, Randolph County v, Coen, 99 N.C. App. 746, 394
S.E.2d 256 (1990).

* See Stowe v, Burke, 255 N.C. 527, 122 $.£.2d 374 (1961); Thomasville of N. Carolina Ltd. v. City of Thomasville, 17
N.C. App. 483, 195 5.E.2d 79 (1973).

* See Warner, 263 N.C. at 43, 138 S.£.2d at 786-87.
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Experience Detriment. The owner must show that he will suffer harm if required to comply with
new rules. If the previously-approved project can comply with the new rules without any harm
to the owner, then there is no basis for treating the owner differently.”®

A vested right is a right to complete the project according to the approval. If building permits were
granted for anciliary offices at a proposed quarry site, and then zoning was changed and quarries are no
longer permitted at the site, the building permit may create a vested right in the office use, but not the
quarry use unless the quarry itseif was approved by permit.”* Moreover, if project expenditures are
phased over time, the expenditures may only create vested rights for the phase(s) for which
expenditures have been made."?

No case states how long a common law vested right will last. Generally, it is safe to say that common
law vested rights continue while the owner is pursuing the vested development and some reasonable
time thereafter. If there is no activity or pursuit of development for an extended period of time, a
vested right likely expires.

Building Permit

As long as an owner has a valid building permit, the owner has a vested right to develop the property as
set forth in the building permit."* Any change to the ordinance which conflicts with the building as
permitted is not applicable. If the building permit expires or is revoked, the vested right expires as well.
Typically a building permit is valid for six months from issuance. If the owner begins the project, a
permit expires after 12 months of no activity.

Development Agreements
A development agreement is a formal contract between the landowner and the local government
concerning a development project and can create long-term vested rights in the zoning rules in effect at

s Browning-Ferris Indus. Of S. Atl., Inc. v. Guilford Cnty. Bd. of Adiustment, 126 N.C. App. 168, 172, 484 S.E.2d 411,
415 (1997) (“There is nothing in this record to show that BF1 would be prejudiced or harmed if the amended
Ordinance is held to apply to its efforts to construct and operate the transfer station. The mere requirement (in
the amended Ordinance) that BFI acquire a special use permit prior to construction and operation of the transfer
station is not itself supportive of an argument that BFI has been prejudiced by the amended Ordinance.”)

Mush P i Rutherfori . ex rel. Rutherford Cnty. Bd. of 'rs, 181 N.C. App. 224, 638
$.£.2d 557 review allowed and remanded sub nom. Sandy Mush Propreties, Inc. v. Rutherford Cnty., 361 N.C. 569,
651 5.E.2d 566 (2007)

'? Appeal of Tadlock, 261 N.C. 120, 134 5.E.2d 177 (1964); Transland Properties, Inc. v. Bd, of Adjustment of Town
%f_u_ag_uggd, 18 N.C. App. 712, 198 S.E.2d 1 (1973).
Y G.5. § 160A-385 (*Amendments in zoning ordinances shall not be applicable or enforceable without consent of

the owner with regard to buildings and uses for which either {i) bullding permits have been issued pursuant to G.S.
160A-417 [or G.S. 153A-357] prior to the enactment of the ordinance making the change or changes so long as the
permits remain valid and unexpired pursuant to G.S. 160A-418 [or G.S. 153A-358] and unrevoked pursuant to G.S.

160A-422 [or G.S. 153A-362] ... .")
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the time of the agreement.™ A development agreement sets forth the nature and phasing of the
buildings, public improvements and investments, and private improvements and investments.

A development agreement is a useful but particular tool. Projects must be greater than 25 acres, plans
must be reasonably detailed, and the planning and legal costs for the developer and local government
can be substantial.

Site Specific Development Plans and Phased Development Plans

The General Statutes recognize vested rights in relation to particular development approvals: site
specific development plans and phased development plans (referred to in this discussion as “specific
plans” and “phased plans”)."® Approval of such plans gives the owner the “right to undertake and
complete the development and use of said property under the terms and conditions of the site specific
development plan or the phased development plan.”

A specific plan is an application for a development approval submitted by the owner and approved by
the city. As the name implies, the specific plan gives a fairly clear picture of the proposed development,.
It describes aspects like boundaries, natural features, intensity of uses, building size and location, and
infrastructure. Each local government defines by ordinance what qualifies as a specific plan that creates
vested rights. The statute identifies examples: planned unit development plan, preliminary or final
subdivision plat, preliminary or general development plan, a conditional or special use permit, and
conditional or special use district zoning plan.

A phased plan is like a specific plan but has less detail and certainty about the proposed project. The
developer may come back with more detalls as the development progresses. For phased development
plans—which have less detail than the site specific plans—a local government can set the ordinance 50
that the approved phased development plan creates vested rights in the zoning classification, but the
owner must still seek approval of site specific development plans for each phase, approved in
accordance with the vested zoning classification. Unlike specific plans, vested rights for phased plans are
optional—some local governments may not recognize them.

There are certain procedural requirements and limitations for vested rights for specific plans and phased
plans. A vested right is established upon valid approval of the plan, which is defined as the effective
date of the city action or ordinance. In order for a specific plan or a phased plan to qualify for the vested
right, the approval process must include notice to the public and a public hearing. A document that
serves to create vested rights must be identified as such, These vested rights for specific plans and
phased plans last at least 2 years from the approval. Rights may vest longer—up to five years—If
desired by the local government based on relevant factors like the size of the development, market
conditions, and level of investment. Vested rights terminate at the end of the vesting period for
buildings and uses for which no valid building permits have been filed. Even with vested rights in

' G.5. § 160A-400.20 et seq.; § 153A-349.1 et seq.
** See, generally, G.S. § 160A-385.1.
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approved plans, the owner must still comply with conditions of thoze plans. A city may revoke an
approval (and thus vested rights) for failure to comply with the conditions of approval.

Vested rights for specific plans and phased plans are not absolute. They may be limited or revoked in
the case of: a serious threat to public health, safety, and welfare; compensation to the owner for costs
incurred after development approval; misrepresentation by the owner; enactment of state or federal
law that prevents the development as approved. Additionally, general ordinances may still apply to a
vested project. An averlay zoning which impeses additional requirements but does not affect the
allowable type or intensity of use may still apply. Ordinances of general application—like plumbing or
electric codes—may still apply. A local government may still adopt ordinances to address
nonconforming situations,

Conclusion

Wested rights attempt to balance public and private interests—the public interest in uniform current
rules and the private interest in securing reasonable investment-backed expectations. Generally, new
rules apply equally to all properties. Vested rights, however, protect those property owners who have
relied on specific approvals from the local government. In Morth Carolina, there are four paths for an
owner to obtain vested rights: common law vested rights, valid building permits, development
agreements, and site-specific development plans and phased development plans. Each of these has
specific requirements and terms of vesting.



OPPOSITION PRESENTATION:

IN FAVOR OF UPHOLDING THE ZONING
ADMINISTRATOR’S DETERMINATION
(SUBMITTED BY DAVID MURRAY,THE ODOM
FIRM PLLC, FOR THE PROPERTY OWNER
FRANK SHEPARDSON)

Appeal 2021-0/8




/BA Hearing: 21-0/8

Owner: Washburn 3100 INC
Presented by: David Murray
Address: 1700 Industrial Center Circle
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Appeal by adjacent owner

* Mrs. Gatewood purchased the property in 1988; Mr. Gatewood added to deed
through marriage in 1998; Mr. Gatewood quitclaimed his interest in 2003.

* Adjacent owner is alleging that the 30’ undisturbed buffer on the approved
conditional rezoning plan is no longer in effect and that the project would be
subject to a 100 foot buffer.

* A 100 foot buffer presumes that this property is part of the whole development.

* |[ssue with the adjacent owner’s position is that if the property is part of the
whole rezoned development, it necessarily has vested rights, as will be shown,
and, as such, would be subject only to the 30" undisturbed buffer.

* |f the Board determines that the property is no longer vested under the
conditional plan, then the property must be considered alone and would only be
subject to a 41.25’ buffer with berm.

* Modern buffers are not undisturbed buffers.



Ex. 3 — Aerial of appellant’s property
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Interpretation by Zoning Administrator

* Common Law vested rights exist.
e 30’ buffer all that is required under plan.
* Development was rezoned as part of a larger industrial project

* City Council determined what conditions were reasonable at time of
adoption

* Property abutted residential as shown on the site plan and conditions
were placed on the buffers that abutted residential properties

* Provides for uniform development within larger development



Common Law Vest Rights

* “A party claiming a common law vested right in a nonconforming
use of land must show: (1) substantial expenditures; (2) in good
faith reliance; (3) on valid governmental approval; (4) resulting
in the party's detriment.”

Walton N. Carolina, LLC v. City of Concord, 809 S.E.2d 164,
168, 257 N.C. App. 227, 232 (2017)




Substantial Expenditures

 What are they?

* “makes expenditures or incurs contractual obligations,
substantial in amount, incidental to or as part of the acquisition
of the building site or the construction or equipment of the
proposed building for the proposed use”

Town of Hillsborough v. Smith, 170 S.E.2d 904, 909, 276 N.C.
48, 55 (1969)




Substantial Expenditures of Larger Development

* Roads, utilities, buildings, etc. Most of the larger development has
actually been developed in reliance upon the approved rezoning.

e The adjacent I-1(CD) building was built in 2000.
* There is no 100’ buffer on the adjacent lot.



Ex. 4 — Aerial of ad

jacent I-1(CD) parcel
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Substantial Expenditures for Owner

* Purchase price: $255,000

Costs of Development of 1700 Industrial Center Circle

Period from 10/1/2020 to 9/22/2021

Ex. 6

Survey 4,900.00
Phase 1 1,750.00
Clearing of undergrowth 7,400.00
Engineering site plan fees 41,225.00
Building design and MEP engineer fees 23,000.00
Application fees 9,330.40
TOTAL TO DATE 87,605.40



In good faith reliance

* Did not know of any change that would have made the rezoning
approval invalid.

* Unified development in rezoning plan with construction that had
taken place after the statutory vesting period.

* City of Charlotte currently building on I-2(CD) lot in development.
* No 100’ buffers being applied in other parts of the development.

* Engineer contacted planning department to confirm development
plan still in place and to confirm buffer during due diligence.

* Design and sought approvals based upon conditional rezoning plan.



On valid government approval

* The conditional zoning was valid, approved by City Council, and has
been in place since 1992.

* Rezoned as part of a “master development plan.”

e Other parts of the development have been built.

 City has continued to rely upon the plan for administrative approvals.
e Other parts have 20’ buffer and some have 30’ buffer.

* No parts of the development have a 100° buffer. Never designed for a
100’ buffer.

* Mr. Spencer’s interpretation is that the 30" undisturbed buffer on the
approved plan is still valid based upon the approved site plan.



Resulting in party’s detriment

* Interpretation against would necessitate this parcel being viewed as
independent of the whole planned development. As such, a 41.25" buffer
with berm would be required. All existing undisturbed trees would be
removed.

* Either a 100’ buffer or a 41.25’ buffer would cause substantial impact to the
development of the parcel. 100" would render it totally unbuildable and
uneconomic.

* Increased buffer would impact the plans that have already been prepared
for the buildable area on the site according to the approved site plan.

* The fair market value of the property is reduced with increased buffers.



Proposed Development Plans Ex. 7




Proposed Building Plans Ex. 8
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Proposed Grading Plan — Green is 30" buffer Ex. 1
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Enlarged Grading Plan w/ 30 buffer
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With 100" buffer
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With 41.25" butter
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Adjacent
Residential
Sales

1. 500 CRICKETWOOD LN

2. 6301 OLD COACH RD

3. 6215 OLD COACH RD

35/777-268
35231-633
35231-150
09268-0/8
09035-034
08494-566

36458-790
33330-448
05753-360

34399-214
31283-680
28455-332
18425-928

16727-65

08814-765

3/9/2021
10/27/2020
10/26/2020

9/25/1997
4/29/1997
3/13/1996

8/26/2021
3/5/2019
4/29/1988

3/24/2020
10/26/2016
6/21/2013
3/2/2005
2/2/2004
11/8/1996

$268,000.00
$177,500.00
$163,000.00
$93,500.00
$0.00
$15,000.00

$224,500.00
$133,000.00
$59,500.00

$168,500.00
50.00
$76,000.00
50.00

$0.00
$93,000.00

L-‘_/“

4. 6101 OLD COACH RD

5. 6147 OLD COACH RD

6. 6209 OLD COACH RD

7. 6011 DOUBLE REIN RD

34139-861
23212-357
22402-600
22291-271
17283-371

34128-994
32446-106
32273-266

33918-191
08590-603

31754-712
15405-624
14559-875
08731-537
08403-969

12/19/2019
12/27/2007
6/20/2007
5/30/2007
6/1/2004

12/16/2019
2/5/2018
11/15/2017

10/4/2019
5/28/1996

4/27/2017
5/28/2003
12/18/2002
9/9/1996
12/20/1995

$155,000.00
$111,500.00
$73,500.00
$81,000.00
$115,000.00

$193,000.00
$160,000.00
$79,500.00

$163,000.00
$0.00

$123,000.00
$0.00

$0.00
$86,000.00
$15,000.00

Ex. 14



Adjacent Parcel 30" buffer

Distance Measure ®
30.28 ft
(0.01 miles) -




Questions/Comments?

* Thank you for your time and consideration.

* As the four elements of the common law vested rights have been
met, we respectfully request that you uphold the decision of the
zoning administrator.



